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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Phu Huynh, Esq.
Oldaker, Biden & Belair, LLP MAR -6 2010
818 Connecticut Avenue, NW
Suite 1100
Washingteu, DC 20006
RE: MUR 6040
Rangel for Congress and
Basil Paterson, in his official
capacity as treasurer
National Leadership PAC and
Basil Paterson, in his official
capacity as treasurer
Dear Mr. Huynh:

On July 18, 2008, the Federal Election Commission (“the Commission™) notified your
clients, of a complaint alleging violations of certain sections of the Federal Election Campaign
Act of 1971, as amended ("the Act”). A copy of the complaint was forwarded to your clients at
that time.

Upon further review of the allegations contained in the complaint, and information
supplied by you, the Contmission, vn February 24, 2010, found that there is reason to belicve
your cliesis, Rangel for Congress and Basil Paterson, in his official capacity as treasurer, and
National Leadership PAC and Basil Paterson, in his official capacity as treasurer, violated
2U.S.C. §§ 434(b) aixd 441a(f), provixinns of the Act. The Fastual and Legal Analysis, sshizh
formed a lsasis for the Commissivn's finding, is attashed for your information.

Yex may submit any fact:al or lsgal materials thet yon beiiave are nelevant to the
Commission's consideration of this matter. Please submit such materials to the Office of the
General Counsel within 15 days of receipt of this letter. Where appropriate, statements should
be submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.
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If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 CF.R. § 111.18(d). Upon reteipn of the regnest, the Office of the General
Comn¥t will muke recommendations to the Commnisgions efther proposing an agreement ih
setthment of the mdtter er roenomxending declining tioer pas-prubable canse comailiation ke
pummd. The Office of the Geaend Commnel ssay resymorent] that pre-proboble camae
cansiliatisn not be entered into at this time so that it may complete its inveutigation df the masdar.
Further, the Commission will not entestain requests for pre-probable cause canciliatian after
briefs on probable causs have been mailed to the respondent.

Requests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstratell. In additio=, the Offiee of the Generdl Coensé] ordiuarily will not give =xtensions
beyond 20 éhys.

This meiter will remain confidential in accordance with 2 US.C. §§ 437g(a)(4)X(B) and
437g(a)(12)XA) unless you notify the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Marianne Abely, the attorney assigned to this
miitter, at (202) 694-1650.

On behalf of the Commission,

=L

Chairman

Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Rangel for Congress and Basil Paterson, MUR: 6040
in his official capacity as treasurer
National Leadership PAC and

Basil Paterson, in his official capacity
as treasurer

L INTRODUCTION

This matter was gansrated by a complaint filed by Kenneth F. Bochm, Chairman
of the National Legal and Policy Center. See2 U.S.C. § 437g(a)1).

The complaint asserted that Representative Charles B. Rangel’s congressional
campaign committee, Rangel for Congress (“RFC"”), and his leadership committee, the
National Leadership PAC (“the NLP")(collectively “the Committees™), were provided
with office space in Harlem's Lenox Terrace apartment complex at a substantial discount
resulting in unreported prohibited in-kind contributions. 2 U.S.C. § 441b(a); 11 C.F.R.
§§ 114.1 and 100.52(d)(1).

The rent-stabilized apartment at issue in this matter is located at 40 West 135*
Strext in New York City in a building owned by Fourth Lenox. Fourth Lenox’s
apartment buikling Is part of n sin building complex called Lenox Terrace. Leanx
Terrace was built in 1958 by Rabert S. Olnick, the late president of Olaick, Inc. David
Kocieniewski, Far Rangel, Faur Rent-Stabilized Apartments, THE NEW YORK TIMES,
July 11, 2008); http://www.olnick.com. Each of the six buildings that make up Lenox
Terrace, including Fourth Lenox, are currently owned by separate general partnerships.’

! Mr. Olnick, as president of the Fourth Lenox Terrace Corpuration, soid tive building at issue in this matter
to Fourth Lenox on December 31, 1967.
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The general partnership that owns Fourth Lenox has seventeen general partners, sixteen
of whom are individuals or trusts. The scventeenth general partner is a limited liability
company that elects to be treated as a partnership for tax purposes.

Olnick, Inc., a New York corporation that develops residential, commercial and
hotel properties, provides the following services to the Lenox Terrace complex:
advertising mntals, aavepting and Ming residential lease applications, and providing
property anagemant serviom. www.olnick.cooivesisgomtial/ront wnd
www olnick.com/managoment.

During the relevant time period, Representative Rangel leased four rent-stabilized
apartments in Fourth Lenox’s apartment building at 40 West 135™ Street. In 1988,
Representative Rangel and his wife signed a two-year lease for a previously combined
rent-stabilized apartment ). In 1997, Representative Rangel signed a
two-year lease for an adjacent rent-stabilized apartment ). Representative
Rangel and his family have continuously resided in these apartments since signing the
original leases, which have been rencwed at the expiration of each prior lease.

In July of 1995, the tenant living in Unit 10U of the bultdiag in which
Repeesretative Rangel redicim wncated the mut-atxbiliacd one: bedinom mymrunent. On
October 16, 1996, Representative Rangel signed a two-year lease fo reni Unit 10U fiom
November 1, 1996 until October 31, 1998 for $498.87 per manth. In pertinent part, the
lease states “[y]ou shall use the apartment for living purposes only.” The lease also
barred the tenant from subletting Unit 10U without the landlord’s “advance written
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consent.”> Thereafier, Representative Rangel signed two-year Renewal Lease Forms for
Unit 10U in 1998, 2000, 2002, 2004 and 2006. The rent for Unit 10U increased with
each lease renewal and by the 2006-2008 lease renewal period it was $677.34 per month.

According to Representative Rangel, he sublet Unit 10U to RFC and the NLP.
The available information indfcates that RFC started paying rent directly to Fourth Lenox
in December 1995. RFC's 1996 Year End Report indicates that, en December 3, 1996,
tho Comttittae paid “office rent” to Fourth Lenox in the mmomt of $166.73 per momth
and, on December S, 1996, it mimbkursed Repzmsentative Rangel-$1,000 for “office rent”
paid to Fourth Lenox. It appears that the NLP began splitting the rent for Unit 10U with
RFC in November 1998. NLP’s 1998 30 Day Post-Election Report indicates that the
Committee made its first disbursement to Fourth Lenox on November 12, 1998.

Representative Rangel continued to lease Unit 10U until the 2006 lease expired
on October 31, 2008. According to the Statement of Candidacy filed on March 31, 2009,
the Committee moved to 193 Lenox Avenue, New York. The NLP continued to report a
Post Office Box in New York City as its address. Disclosure reports for both RFC and
the NLP indicate thut in October 2008 the Com=mitsves cach began paying & monthly rent
of $2,000 to Wicklow Properties, LLC.

The complaint alleged that RFC and the NLP eccupiad Unit 10L] at a greatly
reduced rent in violation of New York’s Rent Stabilization Code (*Code”). In support of
its allegation, the complaint referenced an attached newspaper article that ran in the July
11, 2008 issue of the NEw YORK TIMES. David Kocieniewski, For Rangel, Four Rent-

2 Pursuant to section 226-b of New York's Real Property Law, rent-stabilized tenants have the right to
subjet their apartments provided the ovnsr is aotifiad by certified mail. The owner is then requinsd to
respond to the tenant's request to sublet within thirty days. Tenants who do not comply with the
requirements of section 226-b may be subject to eviction proceedings. 9 NYCRR § 2525.6.
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Stabilized Apartments, NEw YORK TIMES, July 11, 2008 (“NEW YORK TIMES article”).
The article asserted that Representative Rangel used Unit 10U “as a campaign office,
despite state and city regulations that require rent-stabilized apartments to be used as a
primary residence” and that state and city rent regulations permit renewals of rent-
stabilized apartments “as long as the [tenants] use it as a primary residence.” According
to this article, Representative Rangel and his Comimittees made use of the office space
even while “the Olniuk Qugenisation mad other resl estate Gems have born arcused &f
overzealous tacties as they move to evict tensnis fram their rent-stabilized apartments and
convert them to market-rate housing.” The article reparted that state officials and city
housing experts “knew of no one else with four” rent-stabilized apartments. The article
also stated that the Committees pay $630 for Unit 10U while one-bedroom apartments in
the same development “are now rented for $1,865 and up.” The complaint also
highlighted the article’s statements that one of the owners of Olnick Inc. contributed to
both committees in 2004, and further contributed to the NLP in 2006 and asserts that city
records shew that in 2005 a lobbyist from the Olnick organization nret with Rargel
regarding goveranent approval ui a plan to orpend Lenox Temace.’

Basud on the atxrve information, the Nuw YORK TIMES ssticle suggested that the
rental srrangpment betwaan the landlord, Reprasentative Rangel and by extansion his
Committees, “could be considered a gift because it is given at the discretion of the
landlord and it is not generally available to the public.”

3 Syliva Oliziots, who M an owner 4 OB, Inc. costributdll S2,608 te IRFC in 2003 and $2,50M b NL® b
2004 and 2006. Three Fourth Lenox partners also contributed to the Committees. Nancy Olnick Spanu
contributed $1,000 to the NLP in 2006. Fourth Lenox partner Alison Lane Rubler contributed $1,000 to
RFC in 2005 and Fourth Lenox partner Meredith Lane Verona contributed $1,000 to RFC in 2005 and
$500 to the NLP in 2006.
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The available information indicates that Fourth Lenox is the owner of the property
at issue in this matter. According to Fourth Lenox, it was not legally prohibited from
leasing Unit 10U to Representative Rangel because the apartment was not his primary
residence. Fourth Lenox contends that a tenant that is not an individual or does not use
the rent-stabilized apartment as a primary residence Is not necessarily subject to eviction,
nor is the apartment autametically “destabilized.™ Instead, the landlerd “ms the option”
of not renmwing the lexse if the landierd can amablish that the temase dmes mit mees Hmae
twa roquizsmants. Fourth Lonox stated thet the Coda doza ont prevemt lzndlandis from
leasing a rent-stabilized apartment (or renewing that lease) to a “non-compliant” tenant,
“such as a corporate entity or a political committee.”

Nevertheless, Fourth Lenox stated that it did not consent to the sublease and
denied that its management knew the Committees were operating out of Unit 10U until
June or July of 2008.% According to Fourth Lenox, its management never saw RFC’s and
the NLP's rent checks because, in accordance with company policy, tenants sent their
rent checks to a “lock box” instead of the company. Fourth Lenox stated that rent checks
were taken from the “lock box™ and deprosited directly into a bank accousst.

Aczogding i Fourth Lenon, Repnsoenindive Rangsl was changed tlo: maximum
rent permissad by law fior rent-sishilined apartmeniz. Fosrth Leaox stated that tha ront
charged Representative Rangel was first established and then increased with each lease

4 Pursuant to the Code, a tenant is entitled to rent protection and sutomatic renewal of his or her lease

provided they satisfy two requirements; that they are individuals and they use the apartment as a primary
residence. 9 NYCRR ¥ 2520.6(u) and 2520.11(k).

S Representative Rangel’s chief of staff is reported to have said that the landiord knew the apartment was
being used as a campaign office. smllcnm.wmu.squuw THE
NEW YORK TiMES, July 11, 2008, hite/iciten ,
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rencwal in accordance with the Rent Guidelines Board's annual orders.® Fourth Lenox
stated that its main concern is to “fill the apartments in the building and earn money from
rentals” and there was no economic incentive for it to reject a reliable tenant like
Representative Rangel given the vacancy rate in Lenox Terrace and the fact that Unit
10U could not be deregulated.” According to Fourth Lenox, neither Representative
Rangel wror the Committeées were treated differently thar “sny other temant who would
have matad spartment 10U or will nmt the apartment in the futume.”

In their respense, RFC and the NLP Jeniad reeséving impemmissthle contributions
in the form of seduced rent for Unit 10U. These respondents contanded that “the landlord
charged and the committees paid the maximum rent as dictated by law for the
apartment.” Committees’ Response, dated September 5, 2008, at 1. According to
Representative Rangel, he did not receive any discount on rent when he entered into the
lease for Unit 10U and subleased the apartment to his Committees for the same rent as he
was charged. The Representative also stated that he rented Unit 10U under the same
terms as other tenants in the building and was charged the maximum legal rent, including

rent increaves und alt eapital ecum.

¢ The rent charged for a rent-stabilized apartment must be in accordance with the Rent Guidelines Board®s
Cnﬁsﬂnwm;whichmhpambywhhhnhdloﬂmnhemmm

1D DU tm}/about/intro/toc/htm 'l'hamimnnmmtofuntlhlulmdloldmly
chmhamnqhhlindmmmbchudmﬂwmmmemmmmbym
percentage increase dictated by the RGB. In addition to the percentage increase dictated by the RGB, a
landlord may increase the rent when & rent-stabilized tenant vacetss and also when renovations are made o
the apartment. /d.

7 Brcmuye Lenox Tervace was built in 1998, all tie apartmenty in the six bufiSing somplex were originally
subjest to rent-mabilizaiton. Over time ssae of these apwhwewts have teon dessgulated and sve na Renger
subjast © the Sods. Bent-attbiived opuiments meyy bnly be dereguintesd if thie neontisly mbat boonmey
$2,000-or more anii the tanam vaestes, if the roat indmases sboue §2,000 with tha 2016 vacrnay adisstnont,
or if the rent increases to more than $2,000 during an active tenancy and the landlord can establish the
tenant’s income for the previous two years exceeded $175,000. N.Y. UNCONSOL. LAW § 26-504.1;
9NYCRR § 2531.3. Once a rent-stabilired apartment is deregulated, it may be leased at any rate.
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I LEGAL ANALYSIS

At issue in this matter is whether RFC and the NLP received, and failed to report,
excessive and/or prohibited in-kind contributions in the form of reduced rent for their
office space. The Act prohibits any corporation from making a contribution to a political
committee and similarly prohibits political committees from accepting or receiving such
contributions. 2 U.S.C. § 441b(a). The Act also provides that no person sliall make
contributionx to eny candidate amd kis ar her authorized political eominittres with respert
to any election for federal office which in the aggregate exceed $2,300. 2 U1.S.C.

§ 441a(a)(1XA). Further, no person shall make contributions to eny other political
committee in any calendar year, which in the aggregate, exceeds $5,000. 2 U.S.C.

§ 441a(a)(1)(C). Contributions received by a candidate’s committee from a partnership
may not exceed $2,300 per election. A contribution from a partnership also counts
proportionately against each contributing partner’s $2,300 limit for the same candidate.
11 C.F.R. § 110.1(b)(1) and (¢). Contributions received by non-connected committees
from a partnership may not exceed $5,000 per calendar year. A contribution from a
partnership also counta propoitionately against eaclt contributing partrar’s $5,060 limit
for the same committee. 11 C.F.R. § 110.1(d) nad (¢).

Candidetee and polisioal carcmitines may not accept contributiens vchich exceed
the statitory limitations of section 441a. 2 U.5.C. § 441a(f). All political committees are
required to file reports of their receipts and disbursements. 2 U.S.C. § 434(a). These
reports must itemize all contributions received from individuals that aggregate in excess
of $200 per election cycle. 2 U.S.C. § 434(b); 11 C.F.R. § 104.3(a)(4). Any in-kind
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contribution must also be reported as an expenditure on the same report. 11 C.F.R.

$§ 104.3(b) and 104.13(a)(2).

A “contribution” includes “any gift, subscription, loan, advance, or deposit of
money or anything of value made by any person for the purpose of influencing any
election for fedetal office.” 2 U.S.C. § 431(8)AXi). The Commission’s regulations
providet fiiat “enything of value” includes all in-kind contributiens, ncluding the
provisien of gnads or mrvicas witlgmt ahurge or at n charge winizth is less than tie nazal
and normaal cherge for such goods or sarvices. 11 CF.R. § 100.52(d)(1). Tha regulations
specifically include facilities as an example of such goads or services. /d. The amount of
the in-kind contribution is the difference between the usual and normal charge for the
goods or services at the time of the contribution and the amount charged to the political
committee. /d. The usual and normal charge for goods means the price of those goods in
the market from which they ordinarily would have been purchased at the time of the
contribution. 11 C.F.R. § 100.52(d)2)."

In prior enforcement matters and Advisory Opinions, the Commission has
affirmed that Bve purchmse of goods or services at a discount does not result in a
contribution whes tise disemusind iinns are made ansiinble in thee sztlinaty ciume of
business and s the same terms snd canditions to the vendor’s othsr custamezn who are
not political committees. See MUR 5942 (RGPC)(the discounted “standby” price that the
Rudy Guiliani Presidential Committee paid the New York Times Company for an
advertisement was the usual and normal charge for advertisements without guaranteed
publishing dates); ¢. MUR 5939 (MoveOn.org)(the discounted “standby” price that

* The “usual and normal charge” in the New York rental market is affected by New York rent-stabilization
regniations.
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MoveOn.org Political Action Committee originally agreed to pay for a comparable
advertisement to run on a specific date was below the usual and normal charge for
advertisements with guaranteed publishing dates); see also Advisory Opinion 2006-01
(Pac For a Change)(reduced price for books was the usual and normal charge for bulk
purchases directly from the publisher); Advisory Opinion 1994-10 (Franklin National
Bank)(waiver of bank fees for political committees was permitted beeause it was within
the bunk’s pmctice in tise nonnul emnee of businass repnniing ils consmercial euntamens
and is zormal industry practice).

Fourth Lenox conceded that providing facilities, such as an apartment, to a
political committee at less than the usual rate can be deemed a contribution, but
contended that, not only was Representative Rangel charged the maximum allowable
rent, he and the Committees were “treated no differently than any other tenant who would
have rented Unit 10U.” Fourth Lenox asserted that, while the Code protects tenants by
controlling rent increases and insuring continuation of their automatic lease renewal
rights, landlords of rent-stabilized properties, like Fourth Lenox, retain a great deal of
flexibility with regard to whe becomes and semains a tmms. For istanve, Fourth Lemox
statenl thet landlocds wme mut undex an nffitmative abligatron to refuse to rermrw a rent-
stabilize lease fer a tenant who fils to satisfy the primmry rasidency requirement uader
the Code. In addiian, Fourth Lenox argued that while the proteations of the Code do not
apply to housing accommodations used exclusively for professional, commercial, or other
non-residential purposes, landlords are not barred from leasing rent-stabilized properties

to entities such as businesses or political committees.



120448312850

Factua! and Legal Analysis 10
Rangel for Congress and
The National Leadership PAC

In this matter, the available information indicates that, with the lease of Unit 10U
to Representative Rangel, Fourth Lenox may have provided a discounted rate to RFC and
NLP that it did not provide to similarly situated customers that were not political
committees or organizations. Specifically, it appears that, in several respects, the terms
and conditions under which Representative Rangel maintained his tenancy in Lenox
Terrace mrey liawe differed from those of other nonspoitieal tenmmts.

For examplc, the leans for Unit 10U stated specifinally that the unit shall be used
for living purposes only and that it could nat be sublet wishout the lawdlecd's sdvance
written consent. Although Fourtk Lenox claimed ignorance regarding the fact that the
Committees were using Unit 10U as a “campaign office,” it appears that Representative
Rangel did not adhere to either of these provisions and did not attempt to hide his
noncompliance with the terms of the lease, yet every two years his leasc was renewed.”
That Representative Rangel’s other three units in the building were adjacent units on a
single floor also raises the question of how Fourth Lenox and/or Olnick, Inc. could have
thought the unit six floors below was part of Representative Rangel’s residence.

Further, acoerdirg to information provided by the comphainunt, Fourth Lenox’s
agesit, Olnick, Inc. has been “acemant of overzealsus tastics as thay movs to evict 7anants
from their ront-stebilined apartments and convext the units into markat-rase howning.”
Among the potential bases for evicting a tenant from a rent-stabilized unit, or not
renewing a lease, include an illegal sublet, the use of multiple rent-stabilized apartments,
or use of the unit for purposes other than as a primary residence. Fourth Lenox could

% Asdiscussed supra at 3, sach Commistas paid Fousth Lenex diseotly with checks from their cov
accounts and the Committees’ names appeared on the checks. Fourth Lenox stated that its management
never locks at the checks because they are sent straight 10 a lock box and then directly deposited into their
acopei
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have used any of these bases outlined above to remove Representative Rangel and the
Committees from Unit 10U, but did not. For other tenants, it appears that Fourth Lenox
has instituted eviction proceedings on a variety of grounds, including the failure to
maintain a rent-stabilized apartment as a primary residence. See Fourth Lenox Terrace
Assoc. v. Wilson, 15 Misc.3d 113, 838 N.Y.S.2d 332 (2007) (successor rights to rent-
stabilized unit upheld in part because sppellant primaerily resided in unit on a continuous
basis ard skured & "simmitancons temancy™ widh tsmme. prior @ her death an requesd
under the regulnticar).

Finally, further information attached to the complaint suggested that
Representative Rangel may have received better treatment than other customers in
connection with the lease of Unit 10U because of his relationship with Olnick, Inc. and
Fourth Lenox. As discussed supra at 4, the complaint alleged that one of the co-owners
of Olnick, Inc. made contributions to both Committees in 2004, and further contnbuted to
NLP in 2006, and the complaint asserts that city records show that in 2005 a lobbyist
from Olnick, Inc. met with Representative Rangel regarding government approval of a
plan to expand Lenox Terrace.

In sleort, it appeam thal Fousth Lenox may have imsenl rent-stabilized Unit 10U to
Representative Rangel for less than the usual and normal charge because that lease may
not have been ¢n the same terms and conditions that Fourth Lenox offered other similarly
situated non-political committee tenants. As a result, RFC and the NLP may have
received excessive in-kind contributions from Fourth Lenox, which they failed to report.
Accordingly, the Commission finds reason to believe that Rangel for Congress and Basil
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Paterson, in his official capacity as treasurer, and the National Leadership PAC and Basil
Paterson, in his official capacity as treasurer, violated 2 U.S.C. §§ 434(b) and 441a(f).




